Establishing the Parameters of the Courts' Power:  Jefferson and the  Marbury vs. Madison Case

-  The Founding Fathers fought bitterly over the exact wording of the Constitution for a reason.  As we have seen, just because the Founding Fathers intended for something to function in one way does not mean that it will unless it was clearly stated in the Constitution.  Why? Can you give examples of this?

-  The Founding fathers intended for the Supreme Court to be able to declare laws made by congress unconstitutional, but this is not explicitly stated in the Constitution.  Oops.

-  The court only gained the power of judicial review (the right to declare laws unconstitutional) from the Marbury vs. Madison case, which we will explore below.

-  An analogy:  You are just getting off an elevator at the ground level of a high-rise building.  At the same time you are about to get off, you see a group of people who need to take the elevator to the top floor.  If you were in a mischievous mood and you wanted to get some laughs at the expense of future riders, what is the classic prank to play?  Why is this prank so effective/devious/funny?

-  John Adams used a similar method to ensure that his and the Federalists' will would be enforced after they left office.  Upon the last days of his presidency after losing the election of 1800, (the “lame-duck” period) he appointed numerous federalist judges to office.  These appointees were called “midnight judges.”

-  What's so tricky/ingenious about what Adams did:

-  Judges serve for long terms, so if everything went to plan the Federalists could actually outlast Jefferson's stay if office.

-  Getting rid of judges can only be accomplished by impeachment, which is very difficult to do.  The process is lengthy, and you can only try one judge at a time!

The Setup of the Marbury vs. Madison Case

-  Jefferson felt cheated by Adams' move.  But he had an ace in his sleeve: in order to officially become a judge, you must receive a letter, or commission from the president (or one of his underlings or course).  Because Adams had appointed some of the justices so late, a few did not get commissions before he left – and Jefferson had the commissions.  Would you deliver the commissions?  Do two wrongs sometimes make a right? 

-  William Marbury was one of the to-be judges.  Jefferson ordered Secretary of State James Madison to withhold rather than deliver the commission.  Marbury sued Madison for the delivery.

The Supreme Court – it's more political than you think

-  Chief Justice of John Marshall believed that Marbury did deserve the commission ... HOWEVER, he had a greater agenda to serve: he wanted to solidify the power of the Supreme Court and give it the right of judicial review.  He ruled that Madison could not be forced to deliver the commission.  Here's the justification:

The Wacky Ruling

-  The Judiciary Act of 1789, passed by Congress, gave the Supreme Court the power to force the delivery of the commission that Marbury was looking for. This is called a writ.  So again, Marshall had the legal power to take Marbury's side...

-  Instead, Marshall declared that the section of the Judiciary Act of 1789 that authorized the court to issue writs was unconstitutional.  Yes, Marshall declared that a law that gave his own court power was unconstitutional.  

-  Put on your thinking cap:  We know that Chief Justice Marshall was looking to establish the power of judicial review for the Supreme Court. He could have done this by declaring any law unconstitutional ... why did he pick the Judiciary Act that empowered his own court?  
Closing debate/discussion:  

1.  Where does the Supreme Court truly get its' powers from?  

2.  Why do Supreme Court justices serve for life terms?  What was the intent of the Founding Fathers in establishing this?

3.  Should justices serve longer terms than congressmen?  Why or why not?

